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THE PLEA OF INSANITY IN CRIMINAL 
CASES. 


ARTICLE fF. 


Ir may perhaps be said that the Judges 
when speaking of “right and wrong,’ | 
mean legal, not moral right and wrong; | 
and lawyers may assure us that when a 
aan acts according to law he does right, 
when contrary, he does wrong. It would 
be no dangerous task to join issue on this | 
assertion, and by shewing that these words 
are used synonimously with “ good and 
evil,” which by no ingenuity can be made 
to bear this forced construction, to shew 
also that they refer, and refer only, to the | 
obedience and transgression of the laws of 
God; but admitting that we are in error | 
respecting the strict technical meaning of 
these expressions, and that for once law- 
yers “keen their own lingo,’’ we are very 
certain that neither juries nor the public 
conceive this interpretation to be the cor- | 
rect: one, but merely consider right and 
wrong with reference to virtue and wicl:ed- 
ness. Ther why adopt words which are 
exlculated to mislead? If the power of 
knowing right from wrong is, in fact, the 
power of knowing what aets. are accord- 
ing, and what are contrary, to the laws of 
the land, way not use: this latter phrase, 
which is at once understood by the mean- 
est capagity ? It can serve no purpose, 
but that of confusion and consequent in- 
justice, to employ language which admits 
of two. interpretations, and which will be 
construed sometimes in one way, some- 
times in another, according to the know- 
ledge, tastes, or fancies of the parties to 
whom it is addressed. 

Did the prisoner know that he was) 
transgressing the law? This is intelli- 
gible, and raises a distinct question; but 
in order to ascertain whether it is advise- 
able, in cases of doubtful madness, to adopt 
such a testof legal responsibility, let us 
examine its practical application. A man | 








| object for punishment. 


destroys his friend under a maniacal im- 
pression that he is a demon, a brute beast, 
or an inanimate stock. He is clearly no 
He does not 
know that he has transgressed the law. 
So also, if he be subject to a delusion that 
a certain person is directly attempting his 
life, and if, in ideal self defence, he kills. 
that man, he is still an irresponsible agent; 
for though he has taken the life of a hu- 
man being being, he has committed no 
murder, but has acted in the belielf of 
facts, which, if true, would justify his 
conduct. On the other hand, let us sup~ 
pose that his insanity consists in an idea 
that a multitude of persons have conspired 
to annoy or ruin him, and that in the ex- 
asperation consequent on this conviction 
he murders one of his fancied persecutors. 
Is this man responsible ? We contend 
that he is not. Had his imaginary 
grievances possessed an actual existence, 
could they have been pleaded in justifica- 
tion of his crime ? Again, the lunatic in- 
sanely imaginesthat his brother is pos- 
sessed of enormous wealth, and that in the 
event of his death the inheritance will de- 


| volve on himself. Roused by the feeling 
| of avarice, which his distempered mind 
_ embodies in the shape of a demon suggest- 


ing murder and riches, he shoots his bro- 
ther, and when put upon his trial pleads 
insanity. Shall the proved existence of 
this. insane belief, screen him from the 
penal consequences of his crme? Most 
assuredly not, unless it can further be 
shown, by indisputable evidence that in 
committing the act of fratricide; he knew 
not that he was transgressing the law. 
The belief that a disgraceful death will 
immediately follow the perpetration of an 
act must, so long as death is an object of 
terror, and men are influenced by that 
passion, have a natural tendency in check- 
ing itscommission. The act, indeed, will 
not in all cases be prevented; since the 


| feeling of dread will sometimes yield to 
_ the love of gain, the thirst for revenge, the 


violence of passion, or the morbid sense of 
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duty, still, the fear of punishment will, 
in the great majority of instances produce 
a salutary effect; and that effect will be 
increased or diminished, in proportion as 
the belief that punishment will ensue is 
strengthened into confidence, or weakened 
into doubt. Now the only human means 
of rendering belief certain, is to render the 
act believed certain also. We feel sure 
that the sun will rise to-morrow, because 
it has risen to-day, and rose yesterday, 
and during every day of our lives. We 
believe that the deliberate murderer will 
be executed, because such for a long peri- 
od of time, has been the uniform course of 
law. If then all men who knowingly 
transgressed the law were punished as 
malefactors. even though they aeted in 
the insane belief that they were obeying 
the mandates of the deity, the unhappy 
victim of such a delusion would assuredly 
be less likely to commit a crime, than if 
persons subject to the same grievous dis- 
ease were considered and treated by the 
law as irresponsible agents. The dread 
of present punishment might counterba- 
lance the hope of future reward. The in- 
sane feeling of duty might yield to the 
same feeling of cowardice. 

We admit that in arriving at this con- 
clusion, we assume the existence of two 
facts ; first, that men partially deranged 
are liable to be influeneed by fear; and 
secondly, that such persons are so far ca- 
pable of reasoning by analogy, as to ap- 
ply to themselves examples derived from 
the conduct and fate of others who have 
unfortunately been subject to similar de- 
lusions. On the first point the correct- 
ness of our assumption admits of no doubt, 
and indeed the discipline which prevails in 
every lunatic asylum is mainly founded 
on its recognized truth. The universal 
object of the different governors in these 
asylums is to inspire the unhappy inmates 
with a wholesome dread of their authority, 
and although of late years it has been mer- 
cifully attempted, and frequently with 
signal success, to influence the conduct of 
the insane by appealing to their kindlier 
feelings and sympathies, yet the power of 
fear in checking the ebullitions of mad- 
ness has never yet been disregarded, much 
less denied. But the question still remains, 
how far is a mad man capable of profiting 
by example? Or in other words, can he 
comprehend in the death of a malefactor, 





that the punishment is the the result of 
the crime, and that if he himself offends 
in a similar nvanner he will incur a simi- 
lar penalty? We have no means of giv- 
ing a positive answer to this question, 
and perhaps, from its very nature, it ad- 
mits of none. The forms of madness are 
so varied, and its degrees so different in 
intensity, that no rule of universal applica- 
tion can be laid down, but we believe it 
will be generally, if not always found that 
all persons whether partially insane or 
not, who are capable of knowing when 
they transgress the law, are also capable 
of being restrained by the example of pu- 
nishment. In support of this position we 
would refer to a fact mentioned by Dr. 
Mayo, as coming from zood authority.* 
When Martin had set fireto York minster, 
in England, some lunatics, at a neigh- 
bouring establishment, were overheard 
discussing the probable result of his trial. 
Some asserted that he would be hanged ; 
but one triumphaatly replied, “ Oh, no— 
he is oneof us.” This anecdote is also 
quoted by Mr. Winslow, who furnishes, in 
addition to it, the following case.} “ An 
intriguing, unruly, vicious madman was 
detected with a pieee of iron, whieh he 
had contrived to shape like a dagger ; 
into this iron he firmly fixed a handle. 
The weapon was taken from him. He 
immediately became excessively abusive, 
and he was placed under restraint. After 
this he was more violent, and uttered the 
most revolting imprecations. In a fit of 
fury, he exclaimed to the keeper, “Tl 
murder you yet; I am a madman, and 
they cannot hang me for it.” These 
cases do not directly establish the truth of 
our position, but they go some way to- 
wards it. In the one, we see lunatics 
discussing the defence of insanity, in re- 
lation to a crime committed by a stranger, 
and in the other, a madman is actually 
relying on that plea as a recognized pro- 
tection to his future acts. 





Practica, KNowLepcGE.—The lawyer 
in Hogarth, insists that an elector who 
had lost his arm, cannot be sworn, as he 
cannot take the book in his hand. 





* Essay on the relation of Theory of Morals to 
Insanity ; by T. Mayo,M.D. 1834. (p. 40.) 
t Winslow’s Plea of Insanity, p. 16. 
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PRACTICAL POINTS. 
SIGNATURES TO DEEDS. 


Ir seems to be doubtful in Westminster. 
Hall, whether in the case of deeds sealed 
and delivered, the signature of either party 
is necessary, tegard being had to the 
statute of frauds. A recent -case_ in 
the Court of Queen’s Bench, (Gooch v. 
Goodman, 2 Gale and D. 159;) in 
which the point was raised upon the 
pleadings, and in argument, although not 
expressly decided, has tended to confirm 
the opinion that deeds, as distinguished 
from mere agreements, are not within the 
statute. As a matter of prudence and pre- 
caution, deeds have always been signed, 
and will contmue to be so, but the weight 
of authorities seems clearly to shew that 
adeed unsigned would be perfectly valid, 
notwithstanding the language of the sta- 
tute of frauds, of which Lord Nottingham 
is said to have declared that “every line 
was worthy a subsidy.” The words of | 
the section are, “ That ail leases, estates, 
interest of freehold, or terms of years, or 
any uncertain ‘interest, of, in, or out of any 
hereditaments, made or created by livery 
and seizin only, er by parol, and not put 
in writing, and signed by the parties so 
making or creating the same, or their 
agents lawfully authorized, shall have the 
force and effect. of leases at will only, and 
shall not either.in law or equity be deemed 
‘or ‘taken to have any other or greater 
force or effect, any consideratioe for mak- 
ing any such parol, leases or estates, or 
any former law or usage to the contrary 
notwithstanding.” 

In the recent case before the Court of 
Queen’s Bench, Lord Denman, referring 
to a fermer case, observes, “It does not 
seem to have occurred to the court or 
counsel that the words “signed by the 
parties,’ &c. might apply only to instru- 
ments under seal. “The argument is, 
that as the previous words are “ made or 
created by livery and seizin only, or by pa- 
rol,” the distinction apparently intended 
to be established by the statute was, be- 
tween estates or imterests created by a 
formal instrument, and those created ‘by 
mere matter in pais, which must be estab- 
lished by the fallible recellection of wit. 
nesses. And Mr. Justice Patteson sug- 
gests that‘ the words of the statute” au- 
h orized by writing “can hardly apply toa 


deed.” The act itself being declared to be 
for the “ prevention of frauds and perjuries,” 
must of course be liberally construed. (See 
‘Dwarris on Statutes, vol 2, p. 361; and 
Roberts on the Statute of ete) 

Much has been written and spoken up- 
on the question 4f what is to be deemed a 
sufficient signing, but this is not to the 
point, which is, whether a deed being 
sealed and delivered, would be invalid 
from the want of a signature. The lan- 
guage of Sir William Blackstone, (vol. 2,) 
is cautious, “ It seems to be now as neces- 
sary as sealing, though it has been some- 
times held that the one includes the other.” 
Mr. Stewart, in his edition of the commen- 
taries, adds, “ and the more modern opinion, 
perhaps, is, that the statute of frauds is 
applicable only to mere agreements, and 
that signing is not-essential to the validity 
of a deed.” Such seems to be the opinion 
of Mr. Preston, (Shep. Touch. 56 n. 24,) 
of Professor Wooddeson, and of Mr. 
Hayes. “ As to the clause,” says Pro- 
fessor Wooddeson, “ which speaks of 
signing, it has been held, that subscribing 
a deed, as a witness, and not as a party, 
provided the contents are known is suffi- 
cient.” (3 Wood. Lec. 427.) Mr. Hayes, 
in his work on conveyancing, remarks, 
“ sioning is not essential to a deed, except 
so far as the statute of frauds requires 
deeds relating to lands to be signed. (But 
see Shep. Touch. by Preston, 56, n. 24.) 
The only doubt thrown upon these dicta, 
is ky Sir Edward Sugden, in his work on 
powers, 216, and by Mr. Jarman, (Jar. 
and Byth. Conveyancing, by Sweet, vol. 
3, p. 270,) who says, “ Mr. Preston’s re- 
mark that the statute does not extend to 
deeds, is too general.” The latter gentle- 
man, however, when treating of bonds, ad- 
mits that a “bond with a penalty is good, 
without signature, if sealed and delivered.” 

The subject is one, perhaps, of more in- 
terest than importance, inasmuch as usage 
and prudence, apart from statutory enact- 
ment, have invariably suggested the pro- 
priety of signature in addition to sealing 
and delivery. In the case of a.corporation, 
it is well known that the deed is perfected 
‘by the seal.- A case, however, may occur, 
where, from neglect or accident, all the 
ceremonies connected with a deed have 
been observed, except that of signature by 
the party, and the question may receive a 





judicial determination. 
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Supreme Court.—Pacey v. The Mayor and Common Conncil of the City of Brooklyn. 





SUPREME COURT. 


Supreme court of the State of New York. 





Before the Hon. Samurt Netson, C. J., 
and Judges Bronson and Cowen. 


Sonn Pacey v. Tut Mayor anv Com- 
MON CouNciL oF THE CiTy OF 
Brook yn. 


CONSTRUCTION OF STATUTE. 


By the 40th section of the Statute incorporating 
the city of Brooklyn, it is provided that ‘ the 
Common Council shall have power to cause all 
streets and parts of streets, &c. to be graded, and 
to cause cross walks to be made, and drains and 
sewers to be constructed.” In the course of 
grading certain streets, the requisite drains ahd 
sewers for carrying off the accumulation of rain 
water were omitted, in consequence of which 
the plaintiff sustained an injury. In a suit for 
compensation the-Judge charged the Jury, in 
accordance with the rule laid down in York v. 
Furze, (3 Hill, 612), that though the words of 
the statute are literally permissive, yet being of 
public concern, the statute must, in legal con- 
struction, be considered peremptory. Held, 
that such charge was correct. 


Case, tried before Kent, C. Judge, at 
the King’s circuit, in April, 1843, where 
the plaintiff recovered a verdict for $956 
damages. Exceptions were taken by the 
defendants to the charge of the Circuit 
Judge, and they now moved for a new 
trial. The facts are sufficiently stated in 
the following opinions. 

G. Wood, for the defendants. 

H. B. Daryea, for the plaintiff. 


Cowen, J.—The fortieth section of the 
statute incorporating the defendants pro- 
vides that “the Common Council shall 
have power to cause all streets and parts 
of streets, &c. to be graded, &c., and to 
cause cross walks to be made, and drains 
and sewers to be constructed.’? In the 
course of grading Smith and Dean streets, 
pursuant to ordinances of the Common 
Council, the requisite drains and sewers for 
carrying off the accumulation of rain 
water were omitted, in consequence of 
which the injury complained of by the| 
plaintiff was sustained. 





Considerable was said on the argu- 
ment, of the plaintiff’s own neglect, in 
not securing his buildings. ...It appeared 
at the trial, that he raised .the. foupda- 
tion as the corporation, had directed, with 
a view to the grade, and. no, attempt 
was there made to shew. that the work 
was deficient. Of course the point can- 
not be listened to now, m 

Words nearly the - same., with,, those 
quoted from the charter of the -:defend- 
ants were thought by us in the Mayor, 
§c, of New York v. Furze, (3 Hill, 642,) 
to be mandatory, demanding the con- 
struction of sewers by the eorporation in 
all cases were they were necessary. ‘lhe 
reasoning of the Chief Justice in that 
case applies to the present, although the 
phrase is literally permissive, yet the 
matter being of public concern, the sta- 
tute is considered in legal construction 
peremptory. It is scarcely denied that 
a sewer or drain was necessary in Dean 
street. It was admitted at the trial that 
drains might have been so constructed 
as to have prevented the injury which 
was done to the basements of the plain- 
tiff’s houses. a 

The charge of the learned Judge was 
in accordance with the views taken, in 
the case cited; and we are of opinion 
that a new trial must be denied. 


Netson, C. J.—If it.had appeared 
from the evidence in the case, that the 
damage which occurred to the defend- 
ants houses, might have been prevented 
by the filling up of his lot in the block 
to the level of the grading of. the streets, 
and this ground of defence had ‘een 
put forth at the circuit, I should have 
been inclined to grant a new trial; as 
in that case, the injury would have 
been imputable to his own negligence, 
he not having placed his Jot in the con- 
dition which he was bound to do, and 
might have been compelled to do by the 
simple order of the corporation. Any delay 
in fillimg up the lot before the order 
should be at his own risk, so fax as 
respects injurious consequences. tox the 
property by reason thereof, the same as 
if they had happened from neglect to 
comply with the order after it was given. 


New iwial denied. 
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Superior Court.—Hills v. Varet. 





~ SUPERIOR COURT. 





* Before the Hon. Samus Jonks, C.J. and 


Judges Oakey and VANDERPOEL. 


Steruen Hitits, Jun. v. THooreste 
Varet, Administrator of F. Varet, 
deseased.— 5th February, 1844. 


EVIDENCE—ESTOPPEL. 


Where a party who is in treaty for the purchase of 
a bond and mortgage, goes to the mortgagor and 
obligor, and informs him that he thinks of buying 
them, and asks him whether they are all right, 
and the mortgagor replies that they are all right 
and safe, aud the party purchases the securities 
on the strength of such representations; the 
obligor, in an action on the bond brought for the 
benefit of such assignee is estopped from setting 
up, by way of defence, that they were obtained 
from him by fraud. 

In such a case, it is wholly immaterial whether the 
obligor, at the time of such representation, was 
‘or was not ignorant of such fraud. He is equally 
estopped. 

The assignee however, is only entitled to recover 
the amount he actually paid for the bond and 
mortgage, with interest from the time the assign- 
ment wasmade. As between the obligor and 
assignee, it isa question of superior equities, 
and all the assignee can properly ask is, to be in- 
demnified for what he has actually paid. 


T'H1s was an action of debt brought on 
a bond, given by Lewis F. Varet to Ste- 
phen Hills, Jun. conditioned to pay 
$11,925, and bearing date the 28th day of 
October, 1837. The suit was brought fort 
the benefit of Seth Grosvenor, who is as- 
signee of the bond and the mortgage, 
given to secure the same. 

The cause was tried before Judge 
Tallmadge, in December Term 1842, 
when a verdict was rendered for the plain- 
tiff, subject to the opinion of the court. 

It appeared that the bond and mortgage 
were, on the 7th day of November, 1836, 
assigned by Hills to Reuben Rowley, and 
on the 22nd February, 1837; assigned by 
Rowley to Grosvenor, the real plaintiff in 
this suit. They were given to secure part 
of the purchase money of the lands in the 
mortgage described, being certain lands 
in the county of Huron and State of Ohio. 

After the bond and mortgage, and the 
tw@ assignments were introduced, the 
plaintiff called as a witness Reuben Row- 
ley, who being released, testified, that 
shortly after the execution of the bond and 





mortgage, they were presented to him, to 
makea loan upon. That two bonds and 
mortgages on the same lands, each for the 
same amount were offered to him, Rowley 
took the bond and mortgage to Varet, the 
obligor, to ascertain as to the title, and 
whether a/l was right. He showed them 
to Varet, and told him they were offered to 
him, and asked him whether he had exa- 
mined the title, and whether it was all com- 
plele and right. He said, the principal 
cletk whe had done the business chiefly, 
was not in, andthat if he would call the 
next day, he would let him know about it. 
The day following he called, and saw 
Varet, and the person whom he spoke to 
as his clerk. Varet then said to Rowley 
that the business was completed, and it 
was all right. He said the title was good 
as reported to him. Rowley inquired if 
the propetty was a good property, and 
Varet said i¢ was ; that he had paid over 
$40,000 for it, half eash, of its equivalent, 
the other half these bonds and mortgages. 
Witness told him, he was about negoti- 
ating for the bond and mortgage, that the 
party (obligor) wanted the money, and 
that he had not time to examine the title 
and situation of the property. Varet said 
he considered it a valuable purchase for 
him ; that on learning from him that the 
bond and mortgage were all right, and 
that the title was good, he took them; 
that he then advanced on them, first in 
the neighbourhood of $4,000, and after- 
wards further sums, till it amounted to 
$7,500 ; that he advanced more before he 
called on Varet, and did not take the as- 
signment, till after the conversation with 
him; that on the 14th Nov. 1836, he 
gave Varet notice of the assignment. The 
day after notice of the assignment, and 
before Grosvenor brought the bond and 
mortgage Varet said, the mortgage was 
all right and safe; that in February, 
1837, ts was called on by one Sedgwick, 
in behalf of Hills, and said he had nego- 
tiated the sale of the bond and mortgage 
with Grosvenor, and desired him to re- 
ceive the money he had advanced, and 
assign itto Grosvenor. Grosvenor called 
on him, and enquired about the bond and 
mortgage, and witness stated to him what 
had taken place between him and Varet, 
substantially as above stated. Grosvenor 
said he had called on Varet, and that 
Varet had stated to him what he had to 
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him, Rowley. He gave witness a certified 
check for $7,500, dated 23rd Feb. 1837. 
Grosvenor paid nothing, till after witness 
had told him his conversation with 
Varet. 

Roderick Sedgwick, a witness for the 
plaintiff, testified that he, in behalf of 
Hills, negotiated the sale of the bond and 
mortgage in question, to Grosvenor, for 
$8,000, $5,000 in an acceptance, and 
$3,000 in cash. The bond and mortgage 
were found in Rowley’s hands, and the 
money was paid to him. The plaintiff 
here rested. 

The defendant then offered to prove, that 
the bonds and mortgages were procured 
by fraud from Varet ; that they, together 
with over $23,000 in cash, or good notes, 
amounting in all to over $49,000 were 
paid by Varet to Hill on the purchase of 
318 acres of land,described in said mort 
gages, that the contract of purchase was 
reduced to writing, in which, said lands 
were represented to be situate in the south- 
ern liberties of Sandusky city, not over one 
mile and a half from said city, and referred 
to as more particularly described on @ map 
made by Thomas Lay, of said lands in 
August, 18°96, when, in truth, there was 
no such place in existance as the southern 
liberties of Sandusky city, and the lands 
were from four to five miles from said 
city, and were ef no value, except for agri- 
cultural purposes ; that no such person as 
Thomas Lay had ever made said map, but 
the same had been made by persons act- 
ing in concert with Hills, for the purpose 
of rnaking a fraudulent sale thereof. In 
short, the facts offered to be proved by 
defendant would have been an unquestion- 
able defence, if no assignment had ever 
been made, and the suit had been brought 
for the benefit of the obligee. The de- 
fendant, in connection with the above, 
offered to shew, that all the above facts 
were wholly unknown to said Varet, 
when he made said bargain, and gave 
said bond, and that when the alleged con- 
versations took place between him and 
Rowley, Varet was still ignorant thereof, 
and of the frauds practised upon 
him. 

The Judge excluded this evidence, up- 
on the ground, that the defendant by the 
declarations made by Varet to Rowley 


with a knowledge that Rowley was nego- | 
tiating for said bond and mortgage was! 





estopped from setting up the above defence’ 
The defendant having excepted to the 
ruling of the learned Judge. 

A motion was now made for a new 
trial. 

Goddard and Staples for the defendant, 

I. It is admitted that the defendant can 
set up the same defence after the bond is 
assigned as before, unless he has done 
some act to cut himself off from that de- 
fence. 

IL” The case shews that the defendant 
has done nothing Which estops him from 
showing that the bond is without consi- 
deration, and was procured by fraud. 

1. At the time the inquiries were made 
by Rowley of the defendant, he was 
wholly ignorant of the grounds of defence 
against the Bond. 

2. This is a sufficient protection to the 
defendant, unless he has requested the 
assignee to purchase the bond ; or pro- 
mise to pay it to him in consideration of 
the purchase without fraad or imposition 
by the assignee. 

3. The answers by Varet to Rowley’s 
inquiries, were made in good faith and 
according to the facts, as Varet understood 
them ; and without any intention of im- 
pairing his nghts or giving others new 
claims upon him. . 

The Hon. D. B. Talimadge and J. W. 
Gerard, for the plaintiff. 

I. Grosvenor knowing nothing as to the 
lands, but relying on the personal security 
of Varet on the bond, inquired of Varet 
personally, and also of Rowley before he 
bought, as tothe safety of the purchase, 
and the validity of the bond, and did not 
pay anything till after Rowley had stated 
to him the substance of his different con- 
versations with Varet, and had shewn 
him the notice which had been givn at the 


| bottom of the memorandum of Rowley, 


which stated the declaration of Varet“ that 
it was right and safe.” 

II. Rowley purchased upon the repre- 
sentations of Varet as to the validity of 
the bond and mortgage, knowing nothing 
of the land, and relied altogether on the 
personal obligations of Varet. 

‘IIE. Both Rowley and Grosvenor were 
thrown off their guard from making fur- 
ther inquiries by the representations of 
Varet, as to the validity of his own bond, 
and the goodness of the mortgage. 

IV. The representations of Varet made 
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to Rowley enured to the benefit of Gros- 
venor who purchased upon their faith 
alone. (19 Wend. 557; 9 Barnand Cres. 
586; 3 Hill, 225.) 

V. Varet’s representatives are estopped 
from setting up fraud so as to avoid his 
bond after the representations made by 
Varet himself as to its validity, on the 
strength of which Grosvenor made the re- 
presentation. ( Watson, ex.’r,.v. Mc. Laren, 
19 Wend. 557; Foster v. Newland, 21 
Wend.94; Petrie v. Fecter, 21 Wend. 
172; 9 Wend. 147; 1 Barn. and Ald. 
142; 19 Serj. and Rawle, 304; 2 Yeates, 
541 ; Caines v. Field.) 





VaNDERPOEL, J.—The defendant takes 
the ground, that this species of estoppel, | 
on the ground of whieh the evidence of- | 
fered was rejected, applies only to cases, | 
where there has been a promise to pay, or | 
a request to purchase, or an actual fraudu- | 
lent representation, and that ignorance on 
the part of Varet when hesaw Rowley, of 
the circumstances which, as between the 
parties to the bond would have invalidated 
it, precludes the application of this princi- 
ple of estoppel zn pais. 

This is not my view of the fair impost 
of the adjudged cases. The rule as laid 
down by Bayley, J. in Hearm vy. Rogers, 
(9 Barn. and Cres. 452) strikes me as 
sound. “There is,’ he remarks, “no 
doubt, but that the express admission of 
a party to a suit, or admissions implied 
from his conduct are evidence, and strong 
evidence against hin. ~ but he is at liberty 
to prove that such aq. ~‘ons were mis- 
taken or untrue, and is 1..t estopped or 
concluded by them, unless another person 
has been induced by them to alter his posi- 
tion. In such a case, the party is es- 
topped from disputing their truth with 
respect to that person, and those claiming 
under him.” 

Judge Story, in his work on Equity 
Jurisprudence (v. 1, § 386) says, “ there 
are Cases, where even ignorance of title 
will not excuse a party ; for if he actually 
misleads the purchaser by his own repre- 
sentations, although innocently, the max- 
im is justly applied to him, that where 
one of two innocent persons must suffer, 
he shall suffer, who, by his own acts, 
occasioned the confidence and loss. 

All the cases, in which the doctrine is 
applied, seem to treat it as a questien of | 








superior equities, a question of ethics. 


Let equity respond to the question, upon 
whom here, ought the loss to fall? upon 
the party whose representation, changed 
the position of the assignee, and induced 
him to part with his money, or upon him 
who acted upon the faith of those repre- 
sentations. If Varet were, in truth igno- 
rant of the circumstances which rendered 
the sale to him a fraudulent one, it was 
easy to avoidthe consequences with which 
he is now sought to be charged. If he 
had told Rowley, that he had never seen 
the land, “that he had bought it on the 
faith of representations made to him by the 
obliger, and he had not yet had sufficient 
time or opportunity to ascertain whether 
those representations were true; or if he 
had given any intimation, indicating his 
ignorance of facts that would affect the 
validity of the bond and mortgage, he, 
Varet, or his representatives would not 
now be estopped from proving those facts, 
and the obligor’s ignorance of them at the 
time of the conversation with Rowley. 
Ordinary prudence, if not positive duty, 
required him to say that he had never seen 
the property, for part payment of which, 
the bond and mortgage were given; that 
Hills had made certain representations to 
him as to its location, and its proximity to 
the city of Sandusky, and that if these 
things turned out to be true, all would 
be nght. Even such an answer would 
have authorized the admission of the evi- 
dence refused in this case. But instead 
of any such response to Rowley’s enquiry, 
after thinking of the matter a day, and 
consulting his principal clerk, he said the 
business was completed, and it was all 
right, and that he considered it a valuable 
purchase for him. All this, after Rowley 
told him that he was about negotiating 
for the bond and mortgage, that the party 
wanted the money, and he, Rowley, had 
not time to examine the title and situation 
of the property. 

In Watsons, ex.’rs v. Mc. Laren, (19 
Wend. 557,) it was held that declaring a 
note to be good to one about to purchase it, 
or standing by in silence, when it was 
transferred for consideration, was an es- 
toppel in pais, against a debtor. There, it 
appeared in evidence, that before making 
the advance, the person through whom 


the plaintiff derived title to the note, called 


upon the defendant, showed him the note, 
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and told him he was abowt to advance 
money uopon it, and asked him if it was 
Tight, and received for answer, “it was 
good.” In thatcase there was no request 
to purchase, or fraudulent representation, 
or promise to pay the note, and the case 
under consideration strikes me as calling 
full as emphatically for the application of 
the rule contended for by the plaimtiff, as 
did that case. 

Cowen, J., in delivering the opinion of 
the court says, “such a declaration, nay, 
even standing by im silence, and seeing a 





or says, as to the validity or balance, or 
other circumstance of the claim, he. is es- 
topped to impeach it by set off, payment, 
or even by showing that it arose on an 
illegal consideration.” (Citing the cases 
before cited.) 

Judge Cowen to be sure says, “there 
was no mistake or fraud.” ‘This was a 
dictum not called for by the case, and if it 
implies that if there had been a mistake or 
fraud, the party would not have been es- 
topped, it is in conflict with the rule as 





' laid down by amelementary writer of high 


chose in action assigned for consideration | authority, (Judge Story,) and express ad- 
is an estoppel in pais against a debtor. | judications, which will hereafter be ad- 
Citing Ludwick v. Croll, (2 Yeates, 464) | verted to. 


Carnes v. Field, (id. 551); 


Weaver v. | 


Petrie v. Feeter (21 Wend. 172) wasa 


Mc. Corell, (44 Serg. and Raull. 304); | case which conflicts with the above dic- 


Mc. Mullen v. Wennan, (16 id. 18). Even! 


a defence that a bond was given fora 
gambling debt was, in one case, held to be 
eut off by the obligor’s admission of its va- 
lidity to a proposed assignee. (Dawson v. 
Franklin, 1 Barn. and Ad. 142). The 
case from 19 Wendell, not only maintains 
the main proposition contended for by the 
plaintiff, but supports the principle, that 
the representations of Varet to Rowley, 
ennred to the benefit of Grosvenor, who 
also purchased upon the faith of them. 
The case of Foster v. Newland, (21 
Wend. 94) seems to be relied upon by both 
parties in this case. That was an action 
of debt on bond. On the trial, a witness 
testified, that he took an assignment of 
the bond declared upon, that previous to 
taking such assignment, he called upon 
the defendant, and infosmed him that the 
obligee was indebted to him (the witness) 
in the sum of $150, and proposed to as- 
sicn the bond in question to him, and 


was due upon the bond? ‘Fhe defendant 


answered that the sum of $150 was due_ 


thereon, over and above the mortgage then 
in controversy. The Judge, who delivered 


the opinion of the court, theresays, “ This | 
clearly imported that the notes were set- ' 
tled and paid; and after what the de-' 
fendant said to Ellsworth, the assignee, ' 


who acted upon the representation, he is 
estopped to deny that so much is due, ab- 
solutely and presently. Ellsworth 
came an assignee on the faith of what 


the defendant said; and there are nume- | 


rous cases, that after thus taking an as- 


signment upon the faith of what the debt- | 





be- | 


tum of Justice Cowen. There the maker of 
the note, upon its being presented to him 
by a person about to take a transfer of it, 
acknowledged himself to be holden for its 
payment. He subsequently, made a pay- 
ment upon it to the purchaser of the note, 
and brought a suit to recover back the 
money thus paid, on the ground that he 
had merely signed the note as surety; that 
it was paid by the principal; that it was 
over due at the time of the transfer, and 
that he made the acknowledgment of his 
liability in ignorance of the payment by 
the principal. Nelson, Ch. J. says, 
“ Feeter advanced to Dygert, upon the 
strength of the note, $218 in cash, and in 
the absence of bad faith, his equity to this 
amount is as strong, and even stronger 
than the plaintiff’s, who was acting under 
a mistake, because the defendant trusted 
to his representations, that the note was a 
valid security. When the plaintiff argued 


that he was deceived by Dygert, the de- 
asked the defendant whether that sum’ 


fendant may reply that he would also have 
been deceived, had he not taken the pre- 
caution to obtain his assent to the pur- 
chase.” 

True itis, that the party, who made tlie 
representation, in ignorance of the facts, 
was the plaintiff who brought his action 
to recover back the money, instead of 
one interposing his defence to the elaim 
before it was paid. But, I cannot per- 
ceive, so far as the effect of ignorance of 
thé time of the representations is concerned, 
that this difference in the position of the 
parties creates any difference in principle. 
The whole matter depends upon the com- 
parative equities between the parties. 
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But this very point was elaborately 
discussed, and well cOnsidered in the case 
of Harner v. Johnston, (5 Howard’s Rep. 
698.) The argument of the counsel for 
the appellant there, who took the position 
assumed by the defendant here, indicates 
great research and extraordinary ability. 
Every case in England and in the United 
States, that has the least bearing upon 
the question, was cited and commented 
on; and after full argument, the high 
court of appeals of Mississppi, (as late as 
1841) held, that where a party about to 
purchase a promissory note went to the 
maker to ascertain if he would be safe 
in so doing, and was answered that the 
note was good, that there was no diffi- 
culty about it, and that it would be paid 
at maturity, the maker could not set up 
a failure of consideration as against a 
holder receiving the note upon such pro- 
mise, although the maker was ignorant of 
such failure of consideration at the time 
of the conversation he had with the 
purchaser. 

Shorkey, Ch. J., in delivering the opinion 
of the court, observes that, “in morals, 
there can be no hardship in compelling 
him to bear the loss, who has been the 
cause of it. The representations made to 
Pierce at the time he was about to pur- 
chase the notes amount to a waiver of 
any opinion which the maker might 
have. The case was, evidently, consi- 
dered with great care, and if it be au- 
thority, the point may be considered as 
settled, that where a party about to ne- 
gotiate for the purchase of a bond or 
note goes to the obligor or maker, for 
information and states to him that he 
thinks of purchasing, and asks whether 
it is all right, and the obligor or maker 
gives an affirmative response, stating 
that he considers the purchase in part 
consideration for which the instrument 
in question is given, “a valuable pur- 
chase for him,” that the bond, note, or 
mortgage is “all right and safe,” he 
shall afterwards, in an action by the as- 
signee or purchaser be estopped to shew 
that he was defrauded in the transaction 
which formed the consideration of the 
instrument; and that the ignorance of 
the defendant at the time of the repre- 
sentations made by him to the purchaser 
will not prevent the application of this 
principle of estoppel. 





The case of De Costa v. Shrewsbury, 
(1 Bay. 211,) is overruled in Harner v. 
Johnston, as standing alone, and opposed 
to all the decided cases. The case 
from Bay. cannot be considered as au- 
thority unless we repudiate, as unsound 
and unbroken series of decisions in Eng- 
land, in our own State, and also in Penn- 
sylvania and Virginia. ' 

The case of Carnes v. Field and Harlan 


‘(2 Yeates, 541,) is an authority, directly 


opposed to De Costa v. Shrewsbury. 

It was suggested, on the argument, 
that the attention of Varet was not suf- 
ficiently called to the material point ; that 
the enquiries of Rowley must be under- 
stood as referring only to the title of 
the mortgaged premises, and that Varet’s 
answer must be interpreted as limited to 
the title. This position is wholly unten- 
able. The question of Rowley was 
broad enough to embrace the validity of 
the bond and mortgage. He informed 
him, that he was negotiating for the pur- 
chase of them, and wanted to know. whe- 
ther he had examined the title, and whe- 
ther it was all right; that the obligor 
wanted the money, and he, Rowley, had 
not time to examine the title and situation 
of the property. This, surely, was enough 
to call Varet’s attention to every point, 
that could affect the validity of the mort- 
gage and bond. In addition to the repie- 
sentations made before the assignment 
was made to Rowley, Varet was very ex- 
plicit and comprehensive in his declara- 
tion, when the notice of assignment to 
Rowley was secured. He then said, “ the 
mortgage is all right and safe.” This 
was before Grosvenor purchased, and as it 
was communicated to Grosvenor, before 
he took an assignment, or advanced any 
money, itis just as available to him, as if 
the declaration had been made before the 
assignment to Rowley. 

I am, therefore, of opinion that the learn- 
ed Judge, at the trial, properly overruled 
the testimony offered by the defendant. 
But the plaintiff is not entitled to more 
now than the amount he actually paid for 
the bond and mortgage, with interest from 
the time the advance was made by him. 
All he can ask is, to be indemnified. 
Equity requires no more than that the de- 
fendant should make good to him what he 
lost, in consequence of Varet’s representa- 
tions. 

17 
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COURT OF APPEALS. 





FLORIDA. 


Tue City or TaLLanasskE, appellant, 
v. James Newsy, appellee. 


ASSUMPSIT—SIMPLE CONTRACT—CORPO- 
RATION — AGENT — PROMISSORY NOTE 
——ASSIGNEE—MONEY COUNTS. 


Assumpsit is proper against a corporation upon an 
agreement or instrument of writing, made in the 
name of a corporation, but to which the corpo- 
rate seal is not affixed, but the private seal of 
one of its officers, who signs in behalf the corpo- 
tation, such contract being the simple contract 
of the corporation. 

An instrument promising to pay a certain sum of 
money ina year from the date, payable to J..B. 
or bearer, for the hire of a servant for the year, 
to elapse before the note is due, is negotiable 
under the 33rd and 44th sections of the ‘‘ Judi- 
cial Act’ of 1868, and the assignee or endorsee 
has the same right and remedies as the the payee. 
If payable to bearer, it is transferable by delivery, 
and in an action by such holder, if the declaration 
contains the money counts, and a count for 
work and labor, &c a verdict founded upon it, 
without evidence of the service being performed, 
will not be disturbed. 


Apreat from the Superior Court Mid- 
dle District for Leon county. The action 
was assumnpsit, brought on an instrument 
in the following words— 


“$175.” “ Tallahassee, Jan. 1, 1841.” 

“ On or before the first day of January 
“ next, the Corporation of the City of 
“ Tallahassee promise to pay to Joseph 
“ Branch, or bearer, one hundred and 
“ seventy-five dollars, for the hire of a 
“ negro man of color, until the 25th of 
“ December next, to furnish said negro 
“ with two suits good summer clothes, 
“one suit of good winter clothes, one 
“ pair of shoes, one hat and one blanket. 

“ Witness my hand and seal the day 
first above written, 

' (Signed) 
“FE. Eppes, Intendant.” 

“ Attest, 

“ James Barry, Clerk.” 


[Seal.] 


The first count in the declaration, de- 


scribes this instrument as “a certain 
note in writing, commonly called a pro- 


missory note,’ made by the city of 
Tallahassee. Counts for money lent, 





money paid, money had and _ received, 
and on an account stated, and for work 
and labor of plaintiffs’ servant were add- 
ed. Defendant pleaded non assumpsit 
and a verdict was obtained by plaintiff 
in the court below, for the amount of 
principal and interest, due on the instru- 
ment of writing. The only evidence on 
the trial, was the instrument of writing, 
the admission of which was excepted to 
by defendant. 

Thompson and Hagzner, for appellants 
contended that the instrument declared on, 
was a bond,and not a “ promissory note,” 
and was mis-described in the declaration ; 
that plaintiff could not recover on’ the 
money counts, as the consideration of the 
note was for the hire of a servant for the 
year ensuing the date of the note, nor on 
the count for work and labor of servant, as 
there was no evidence of the service having 
been performed—and that the assignee of 
such instrument could not resort to the 
general counts, as there was no privity 
between him and the defendant. They 
also contended that the taking a sealed se- 
curity, merged the simple contract, and 
plaintiff must recover on the security, or 
not at all. 

The learned counsel cited Angel and 
Ames on Corporations, 59 ; 21 Pick. 429; 
Hurlston on bonds, 4. 

J. and L. Branch, contra, cited Angel 
and Ames on Corporations, 151, 237, 8 ; 
19 Johnson, 60; 2 Pick. 273; 7 Cranch. 
304; 1 Greenleaf, 231; Story on Agency 
139; 14 Peters, 29 ; 2 Scammon, 187. 


Jorpan, J., delivered the opinion of the 
Court :— 

In the cases of The Bank of Columbia v. 
Patterson's Administrators, (7 Cranch 
Rep. 299,) the action was indebitatus as- 
sumpsit for work and labor done undera 
contract made with the duly authorized 
agents of a corporation, under their private 
seals; and it was held that the action was 
well brought, the contract being made for 
the exclusive benefit of the corporation, 
which had, from time to time, paid money 
to the intestate on the faith of it. In the. 
case of Randallv. Van Vechten, et al. (19 
Johnson’s Rep. 60,) a case similar in its 
facts to that in Cranch above cited, on its 
being proved that the covenantee had re- 
cognized the contract as that of the corpo- 
ration, the court held the committee not 
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liable, on the ground that the corporation 
was liable in assumpsit. 

The case at bar assimilates itself in al. 
most every feature to those cases. The 
agent or intendant Eppes, was duly au- 
thorized to make the contract in behalf 
of the city of Tallahassee, and credit was 
given by the plaintiff to the city. But 
the cortract executed by the Intendant 
was not under the corporate seal, but un- 
der his private seal, and therefore not 
binding on the corporation as a deed. It 
was not binding on him, because it was 
made in the name of the Corporation who 
received the consideration, and the plain- 
tiff took it as the contract of the Corpora- 
tion. Inthe case of U'he Bank of the 
Metropolis v. Gutslick, (14 Peter's R. 19,) 
which was an action of assumpsit against 
the Bank, upon an agreement in writing, 
signed by the President and Cashier under 
their private seals, the declaration con- 
tained three special counts, all founded on 
the agreement, and a count for money had 
and received, it was held that the action 
was well brought, and that it makes no 
difference in an action of assumpsit against 
a corporation whether the agent was ap- 
pointed under the corporate seal or not, or 
if he puts his private seal to a contract 
which he makes in behalf of the Corpora- 
tion. In the case of Fleckner v. U. S. 
Bank, (8 Wheaton 358,) the court de- 
clared the point to be settled, that a corpo- 
ration may be bound by contracts not au- 
thorized or executed under its corporate 
seal, and by contracts made in the ordinary 
discharge of the official duties of its agents 
and officers. 

The only question presented by the 
exception taken in the court below, in the 
present case, is whether the court below 
erred in permitting the plaintff to read the 
agreement under the private seal of Eppes 
the intendant, in evidence, under the de- 
claration. But the record presents another 
question, which it is proper the court 
should determine. It is whether the 


plaintiff, as assignee or holder of this agree- 


ment, declared on in the first count, can 
maintain this action againstthe defendant. 

We are of opinion that he can, under 
the act of 1828, entitled “An Act regu- 
lating judicial proceedings,” (Compilation 
96.) For, by the 33rd and 34th sections 
of that act, “the assignment or endorse- 
ment of any bond, note, covenant, deed, 





bill of exchange, or other writing, where- 
by money is promised or secured to be 
paid, shall vest the assignee or endorsee 
thereof with the same rights, powers and 
capacities as might have been possessed 
by the endorser.” 

We think that the assignment or en- 
dorsement of the instrument declared on 
under this statute, substitutes the assignee 
or endorsee in the place of the payee, and 
invests him with the rights and remedies 
which originally attached to the assignor 
or endorser under the contract. 

Under the decisions in 7 Cranch Rep. 
299, 19 Johnson’s Rep. 60, 14 Peter's Rep. 
19 ; 8 Wheaton Rep. 358, and under our 
statute of 1828, sections 33 and 34, we 
think the agreement was competent testi- 
mony against the corporation, and being 
payable to bearer, it was evidence of 
money due the plaintiff, and that the 
court committed no error in permitting it 
to be read in evidence under this declara- 
tion. 

We therefore affirm the judgment -ren- 
dered in the court below, with costs. 





Joun S. Sammis, appellant, v. Z. Krnes- 
LEY, appellee. 


ATTACHMENT LAW—-AFFIDAVIT FOR 
ATTACHMENT. 


To procure an attachment under the act of 1834, 
on account of the debtor ** removing from the 
Territory,” the affidavit must also state ‘* so 
that the ordinary process of law cannot be 
s rved upon him.” . 

If on account of the debtor “‘ removing his proper- 
ty beyond the limits of the wee oll it must 
state ‘* for the purpose of avoiding the payment 
of his just debts.” 


Appreat from the Superior Court for 
the E. D. for Saint John’s county. The 
case was decided upon the record and 
assignment of errors, without argument, 
no counsel appearing for either party 
when the case was called on the docket. 

T. L. Burritt, for appellant. 


Marvin, J.—This suit was commenced 
by attachment in the Superior Court of 
St. John’s county, under the act of 1834, 
(compiled laws, p. 390.) The affidavit 
made on issuing the attachment, stated 
that the defendant “is actually removing 
out of the Territory of Florida,” without 
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saying further, “ so that the ordinary pro- 
cess of law cannot be served upon him.” 
The court below held that these two 
clauses are connected together, and are to 
be construed as making one material alle- 
gation, the latter clause qualifying the 
former ; and that the omission of the latter 
clause in the affidavit, rendered the first 
clause insufficient to authorize the issuing 
of an attachment. 

The affidavit further stated, as another 
distinct ground, that the defendant “ is re- 
moving his property beyond the limits of 
said Territory,’’ without adding, “ for the 
purpose of avoiding the payment of his 
just debts,” and the court below decided 
that the omission of the latter clause was 
fatal, the two clauses constituting but one 
material allegation, the latter qualifying 
the former, and are to be construed toge- 
ther. The affidavit stated no other alter- 
native allegation authorizing the attach- 
ment, and the suit was quashed by the 
court. We are of opinion that the decision 
of the court below was right, and the 
judgment must be affirmed. [See Wood v. 
Armstrong, decided in this court, January 
Term, 1840.] 


ERGUXSH CASES. 

















In Chancery, 


Before Lorp Lanepa.e, Master of the 
Rolls. 


Epmonps v. Peaxe.—l0th Nov. 1843. 


ADMINISTRATION OF A TESTATOR’S ES- 
TATE—LIABILITY OF EXECUTORS. 


Where executors employ an auctioneer in the re- 
@ gular way of business, to dispose of their testa- 
tor’s property, and the acuctioneer misapplies 
monies received by him as deposits, the execu- 
tors cannot be charged with any such monies, 
if they exercise due diligence in endeavoring to 

get them out of his hands. 


THE question in this case arose upon 
exceptions tothe Master’s report, who had 
refused to charge the executors of the 
testator, in the pleadings named, with 
certain sums that had been lost to the 
estate, through the defalcations of an auc- 
tioneer employed by them, and which it 
was contended on behalf of certain parties 





beneficially entitled, ought to be made 
good by theexecutors personally. It ap- 
peared that in May, 1831, a sale took 
place of the testator’s property, and that 
the executors employed an auctioneer 
named Cooper to conduct it; Cooper be- 
ing at the time in good credit, and in an 
extensive way of business, received vari- 
oussums of different purchasers, as depo- 
sits in respect of their purchases, and was 
allowed to retain them without question, 
till the completion of the purchases. This 
took place on the 17th December, and 
Cooper not having attended the completion 
an appointment was made by the execu- 
tors for him to attend on the 20th of the 
same month, and hand over the monies in 
his hands. He, however, still neglected 
to attend, but the next day he sent his 
son, who informed the executors that his 
father had advanced the money on other 
sales which would be completed in a few 
days. and that then the executors might 
rely upon a settlement. The further time 
within which he was to settle having 
also expired, the executors, on the 21st of 
January wrote him a threatening letter, in- 
forming him that proceedings would be 
immediately commenced against him, un- 
less he handed over the monies received 
by him, and in March, 1832, they caused 
a writ to be issued against him, but in the 
mean time he had absconded, and was 
not heard of for six years afterwards. 
Pemberton Leigh, for the parties bene- 
ficially interested, contended that as Cooper 
was the agent of the executors, they were 
liable for his acts,andalthoughthey would 
not be liable if they could shew a strict 
performance of their duty, yet they must 
prove that the utmost diligence had been 
used by them to prevent the loss which 
had occurred, nor could it be urged as an 
exsuse that no benefit would have accrued 
from proceedings being taken earlier, in 
consequence of Cooper not being in cir- 
cumstances to pay. Although they were 
informed on the 2ist December that Coo- 
per had been guilty of a breach of trust, 
they took no compulsory steps against 
him till nearly three months afterwards. 
Tinney, contra, for the executors, urged 
that there was no sufficient proof of laches 
to charge them with the default of Cooper. 
It was admitted that he was in a large 
way of business, and it might fairly be 
supposed that to destroy his credit by pro- 
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ceedings would not have been the most 
likely method of recovering the money in 
his hands. 


The Master or THE Rotis—I feel 
some difficulty in determining what is 
proper to be done in this case. It was ne- 
cessary for the executors to emply an 
auctioneer, and the employment of Coo- 
per was clearly in discharge of their duty. 
Until the completion of the purchases, the 
auctioneer was a stakeholder, and the de- 
posits belonged to neither party, and there 
being no charge against the executors in 
respect of their employment of Cooper, 
the transaction on account of which they 
were sought to be charged, was brought 
down tothe 17th December, when the 
purchases were completed. From that 
time, the money belonged to the executors. 
Cooper did not attend the completion of 
the purchases, and in answer to a letter 
from the executors, on the 20th Decem- 
ber, requiring payment of the money in 
his hands, his son called, and informed 
them that he had invested it in certain 
sales which he expected would be com- 
pleted in a few days. I should have 
thought that a most extraordinary state- 
ment, containing as it did, an acknow- 
ledgment that he had used the money for 
other purposes, and that being unsatisfac- 
tory. the question was, what was the pro- 
per course for the executors to pursue. 
This depended very much on the state of 
credit of Cooper, and the business he 
might be doing at the time, for it might be 
most prudent on the part of the executors 
to wait until a better opportunity offered 
for receiving the money. I repeat that I 
feel great difficulty in saying what ought 
to be done, I do not, however, think that 
the executors ought to be charged with 
the loss, as it does not appear to have 
arisen from the employment of Cooper, 
and they might not have been able to 
prevent it. 


Wixikins v. Woop.—25th Nov. 1843. 


PRACTICE—MONEY BROUGHT INTO COURT 
-——COMPROMISE. 


Where money had been brought into Court in a 
suit which was subsequently compromised, the 





Court refused to make any other order respect- 
ing it, than that it should be repaid to the party 
who brought it. 


In this cause, which was for an injunc- 
tion, a sum of money had been ordered to 
be brought into court, and an issue direct- 
ed. On the trial of the issue, a compro- 
mise had been come to between the par- 
ties; and it had been agreed to dissolve 
the injunction on payment of part of the 
sum in court to the one party, and the re- 
mainder to the other. It was stated that 
this agreement had been embodied in a 
deed,so-as to be binding at law: anda 
motion was now made, with the consent 
of all parties to the suit, that the injunc- 
tion should be dissolved, and the money 
ordered to be paid according to the terms 
of the compromise. 

Walker and Romilly for the different 
parties. 

The Master oF THE Rotis:—I am 
not disposed to make any other order than 
that the fund be paid out of Court to the 
party who brought it in. If the parties 
have agreed that I shall do this, why can- 
not they doit themselves? clearly be- 
cause they want to substitute the respon- 
sibility of the court for their own. 





HISTORICAL OUTLINES OF THE LAW. 
PART XI. 
EDWARD IV. 


As to the creation and conveyance of 
estates a feoffment was applied to a gift of 
corporeal hereditaments in fee. A gift 
was another species of conveyance; both 
this and the former required livery of 
seizin. A grant which was applied to 
gifts of incorporeal hereditaments did not 
require this. A fine is said by Lord Coke 
to be a feoffment of record. 

A common recovery was another mode 
of conveying land. By it judgments, 
whether obtained upon a real or feigned 


plea, would vest the recoverer of an estate 


in fee simple. Both this and the subse- 
quent conveyance are ascribed to the ec- 
clesiastics for the purpose of avoiding the 
statutes of mortmain. 

Uses were instituted for the purpose of 
conveying the inheritance to one person 
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in confidence, that he would dispose of the 
profits to the use of another, such party 
being incapable of being constituted as 
heir. Uses were not liable to any of the 
feudal burdens, neither was a wife enti- 
tled to her dower from a use, nor a hus- 
band to his curtesy. 

There was a remedy by subpena out of 
the Court of Chancery for the cestui que 
use ; namely, the person to whose use the 
estate was given, against the party to 
whom the estate was conveyed, the con- 
veyance might be effected by secret deed 
between the parties, or by last will and 
testament ; any instrument declaring the 
intention of the parties being binding in 
equity. 

A lease (from Fr. laisser, and Germ las- 
sen, to let or give lease,) was a convey- 
ance by which an estate for life, for years, 
or at will, was created. 

Releases were of two kinds, namely, a 
release of all the rights which a man has 
in lands and tenements, and releases in 
actions. A release in the first sense 
might enure and take effect in four differ- 
ent ways, viz.: 1. By way of mitter [es- 
tate, that is, of passing an estate, as 
when one of two co-parceners released all 
his right to the other ; this was to enure to 
make an estate. 2. By way of mitter le 
droit, as when a man released to a disseis- 
or all his right, whereby a disseisor ac- 
quired a right, and his estate which was 
before wrongful was made lawful. 3. By 
way of extinguishment, as when a lord re- 
leased toa tenant all the right he had in 
the seignory ; this went to the extinguish- 
ment of the rent. 4. By way of enlarge- 
ment, as where there was tenant for term 
of years or life, remainder to another in fee, 
and the remainder man released all his 
yicht to the particular tenant and _his 
heirs ; this gave him an estate in fee sim- 
ple. 

A release was also frequently adopted 
as an original conveyance for the transfer 
of the freehold and inheritance. The way 
was this: a deed of lease was made to the 
party intended to be the purchaser for 
three or four years, and when he had en- 
tered on the possession immediately, or 
very soon after, a release of the inheritance 
was given him; and thus he became 
seized as completely as if by fine, or feoff- 
ment with livery of seizin. 

A confirmation is defined by Coke to be 





the conveyance of an estate in esse; 
whereby a voidable estate was made sure 
and unavoidale and a particular estate in- 
creased, and possession perfected. 

An exchange of tenements was good, if 
the property so conveyed of both parties 
were equal without deed or livery of seizin. 
It was also necessary that there should be 
an execution by entry or claim in the life 
time of the parties. 

There were at this period two kinds of 
surrenders, namely, that by custom of 
lands holden by copy, or customary es- 
tates in the lord’s count; and the common 
law surrender, defined by Coke to be the 
yielding up an estate for life or years to 
him to him that had an immediate estate 
in reversion or remainder, wherein the es- 
tate for life or years might drown by mu- 
tual agreement between the parties. A 
surrender might be without livery of 
seizin ; but it was necessary that the sur- 
renderers should be in possession. 

A dfeasance, was an indenture or deed 
made at the same time with some other 
conveyance, containing certain conditions 
upon the performance of which the estate 
might be defeated. 

Alttornments were either express or im- 
plied. An express attornment was when 
the tenant, after hearing of the grant said, 
“ T attorn to you; I agree to, or am con- 
tent with, the grant ;” or words to that 
effect ; and then delivered to the grantee a 
penny, by way of attornment. An im- 
plied attornment, or an attornment in law, 
was in divers cases, as the acceptance of 
a grant by the husband of the grantee; 
these were among the number of attorn- 
ments. Toboth these attornments it was 
an absolute requisite that there should be 
notice of the grant to the tenant. 

A species of conveyance, if it can be so 
called, was that by will. The distinction 
between gifts of land by deed and by will, 
became more strongly marked ; for though 
in a gift by deed, if the tenant of the par- 
ticular estate refused to accept the livery, 
the remainder was void; yet if the first 
devisee refused, the remainder was still 
good, and he took possession immediately. 

A notion began to prevail respecting 
the devise of a chattel, which was entirely 
novel. A gift of a chattel without any 
specification, or if for life was heretofore 
considered a gift for ever. But at length 
the following method was hit upon, by 
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which a chattel might be bequeathed over 
in like manner with real property. It was 
held, thata man might give, by will, a 
book to one of his executors, to have and 
to use for the term of his life; remainder 
to his other executor to have and to use 
for the term of his life, and then to the 
parishioners of such parish. Such was 
the origin of those sort of gifts which in 
later times have been called executory de- 
vises. 

As personal property had of late years 
been growing into greater consideration, 
owing to the increase of trade and manu- 
factures, it became more agitated in the 
courts. And first, we must observe, that 
animals that were property ferra natura, 
were considered as the property of any one. 
perty, that accrued ratione soli, and gave 
the owners a title to an action for an 
injury done to them. If a man came 
into the freehold of another and cut 
trees, and made timber of them, the pro- 
perty was considered as continuing in the 
owner of the soil till it was carried away. 
If a sow were taken by way of distress, 
and then pigged, the owner might have 
replevin of the pigs as well as the sow, 
and recover damages for both. | 

Property wrongfully taken, remained 
the property of the owner, whosoever 
hands it might pass into, or by whatsoever 
However, there was a sort of incomplete pro- 
means, except only bya saleinmarket overt. 

The most usual way by which chattels 
were transferred from one person to ano 
ther was by bargain and contracts of- 
several kinds. 

The foundation of every contract re- 
quired that there should be a mutual be- 
nefit to both parties a quid pro quo, other- 
wise it was nudum pactum. 

Thus, when a man brought an action 
upon the case against another for not 
building a mill by a certain day, accord- 
ing to his engagement, the declaration 
was held ill, because it did not state that 
the defendant was to have been paid 
anything for his labor, in which case 
the bargain would have been void. A 
promise to give a person a sum of mo- 
ney if he married her, was a contract, 
the validity of which was much ques- 
tioned, on the ground that there was 
not a quid pro quo. An action of debt 
upon a promise was debated with sound 
difference of opinion. In support of it 





many instances of bargain were quoted by 
Priscot, which he thought bore some si- 
milarity to the present, and were esteemed 
good in law. Thus, if A. sold a horse 
for 10/. and had no horse at the time, 
yet he might have an action of debt for 
the money, though there was in fact no 
quid quo pro. Again, if one sold his land 
for 1001, debt would lie for the money 
immediately, though the purchaser could 
not have the land without the ceremony of 
livery. Notwithstanding these and other 
instances in favor of the action, the incli- 
nation of the courts appear to have been 
against it; but the cause “was adjourned 
without a decision. A contract could not 
be perfect without the agreement of 
both parties. Thus, if a person cheapened 
wares in a market, and the tradesman 
named the price, this was no bargain, so 
as to enable the buyer to take the goods, 
unless he paid the money, or a day of 
payment was fixed. The law allowed 
contracts to include things not in esse. 
Thus, a man might contract for the 
sale of all profits and tithes to come of 
his land the next three or four years. 
The contract of a servant, attorney, or 
factor, was held to bnd the principal so 
as to make him liable for the price, 
though the thing sold never came to his 
hands. 

The crime of murder appears to have 
been distinguished in this reign much 
as it now is. The killing a man with 
malice prepense, was held to be felony, 
as distinguished from that which hap- 
pend against a man’s will. : 

Some discussion and doubt arose in 
cases of larceny, which occurred in this 
reign. A man was indicted for feloni- 
ously taking and carrying away a box 
with charters in it, but this was held to 
be no felony, because charters were con- 
sidered as realty and not chattels real. At 
the same time it was laid down that lar- 
ceny could be committed only of chattels 
personal. 

The old maxim of the criminal law, 
that voluntas reputabitur pro facto was 
beginning to yield to a contrary opinion. 
For in the 9th year of this reign, we find 
acase where a man lay in wait in the 
road with his sword drawn to set upon a 
person, and actually demanded the money 
of one whom he met, yet being interrupted 
at the moment, and not having taken the 
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money, this was adjudged not to be felony. 

The former law in regard to principal 
and accessory, was also departed from in 
this reign. In acase that occurred in the 
18th year of the reign of the king, two 
men indicted, one as principal and the 
other as accessory. The principal was 
outlawed, but the accessory being taken 
was tried, found guilty, and executed. 
What renders this case more remarkable 
is, that the principal afterwards reversed 
the outlawry, and being put upon his trial 
was acquitted, 





ADVICE TO YOUNG PRACTITIONERS. 


The novels of Sir Walter Scott contain 
many pages of sound and judicious ad- 
vice. That given as by a father who had 
made his fortune at the Scottish bar to 
his son, found in Redgauntlet, is well 
worth the attention of every young law- 
yer. I committed it to memory fifteen 
years ago. I have not the book by me, 
and may not quote literally. 

“ Allan, ye now wear a gown—ye have 
opened shop, as we would say of a more 
mechanical profession, and doubtless ye 
think the floor of the courts is strewed 
with guineas, and ye have only to stoop 
down to gather them. — . 

Allan.—I hope I am sensible, sir, that 
I have some knowledge and practice to 
acquire, and must stoop for that in the 
first place. 

Father.—It is well said—very well said, 
if it be well acted up to: stoop to get know- 
ledge and practice is the very word. Ye 
know very well, Allan, that in the other 
faculty, who study the art medendi, before 
the young doctor gets to the bedside of 
palaces, he must, as they call it, walk the 
hospitals, and cure Lazarus of his sores 
before he can be permitted to prescribe for 
Dives when he has got the gout or indi- 
gestion. 

Allan.—I am aware sir that— 

Father.—W hisht—do not interrupt the 
Court. Well—also the chirurgeons have 
an useful practice by which they put their 
"prentices and tyros to work upon sense- 
less dead bodies, to which as they can do 
no good, they certainly can do as little 
harm; while at the same time the tyro or 
apprentice gains experience, and becomes 
fit to whip off a leg or arm from a living 


For believe a demurrer will — lie, 
1 





subject as clearly as ye would slice an 
onion. 

Allan.—I believe I guess your meaning, 
and were it not a very particular engage- 
ment— 

Father.—Do not speak to me of engage- 
ments—but, whisht—there is a good lad, 
and do not interrupt the Court. . May be 
ye think, Allan, because I have doubtless 
the management of some actions in de- 
pendence whilk my worthy clients have 
intrusted me with, that I may think of 
airting them your way instanter, and so 
setting you up in practice so far as my 
small business or influence may go; and 
doubtless, Allan, that is a day whilk I 
hope may come round. But before I give, 
as the proverb hath it, my own fish guts 
to my own sea maw, I must be very sure 
that my sea maw can pick them to some 
purpose. Ye must walk the hospitals— 
ye must cure Lazarus—ye must cut and 
carve on a departed subject, to shew your 
skill. 


LEGAL LYRICS. 


We present our readers with a parody 
on Tom Moore’s “ O! think not my spir- 
its are always as light,” being a letter ad- 
dressed by a learned counsel to an oppos- 
ing brother, giving him notice of his in- 
tention to file a demurrer to some of his 
proceedings. 


Oh, think not your pleadings are really so sly, 
And free from a flaw as they seem to you now, 


The return of to-morrow will quickly show how. 
No, law is a waste of impertinent reading, 

Which seldom produces but quibbles and broils; 
And the lawyer who thinks he’s the nicest in plead- 


ing, 
Is likelier far to be caught in its toils! 
But, brother attorney! how happy are we! 
May we never meet worse in our practice of law, 
Than the flaw a demurrer can gild with a fee, 
And the fee that a conscience can earn from the 
law. 


Yet our doors would not often be dark on my soul, 
If Equity did not to law lend its aid; 
And I care not how soon I am cast off the Roll 
When I for these blessings shall cease to be paid! 
And they who have fought for the weakest or 
strongest : 
Too often have wept o'er the credit they gave, 
Even he who has revell’d in Chancery longest, 
Is happy if always his costs he can save. 
But, my brother in law! while a quarrelling germ 
Is in man or in women, this pray’r shall be ours, 
That Actions at law may employ ev’ry Term, 
And Equity suits cheer vacational hours. 








